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CONSOLIDATED REPLY COMMENTS OF
DC COMMUNlCAnONS INC.

SBC CommuDieatioDs 1Dc.~ OIl bebalfof itself and its atftlWcs iDcludina its iDcumbalt

local exdumge carrier subsidiaries that are Bell Operaaina CompaDies ("SOCs") (collectively,

"SBC"). tiles these Reply Comments in me tet'erenc:ed procNlC,Ungs insdtut.ed from petitions filed

by Bell Atlantic:, U S WEST, and Ameriteeh each seeking reliefUDder section 706 ofthe

TelecommunicatioDS Ae:t of 1996 \1996 Ac:tj. SBC is limiting 1hese Reply Comments to the

most pertinent issues raised in the comments, and is not attaDpting here to address or refute

every statement or argumeDt made by commem:ers. especially those who oppose the petitions.

Moreover, some COI!l.1DentS have been dUected to matters already being addzessed in other

Commission or State proceediJllS~ and SBC Seaerally will DOt apin address those subjects here.
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from thIJir pexspect.ive,. a "positive" effect on tbe CommiPion's clecisi01l-makin g processes. sac

ttuslS that the Commission win DOt have me knee-jerk reaction that some COmmcntlJl'S~

COUfttina on. SBC instead fUlly expec:fS the Commission will reDder a eoasiclfnd. reasonecl, and

lawful decision for each ftled petitiOI1 aDd the relief actUally souaht, he ofprejudice or pre-

disposition api:Dst any carrier or~ ofcazricr.

In delermiDing the validity and weiabt ofsome afthe criticisms ofBOCs, however, the

Commission should note the inconsistencies between thote opposing the petitions aDd. indeed,

sometimes within a siDale commenter's pleadiD, MCI's COIIIIMDfS are pcticularly worth

saudDy. At one point, MCI claims that "xDSL technologies, for example, have been arouDd for

several years, but Am.eriteeh and 0_BOCs have DOt. UDlil DOW, shown any interest in

deployjDg them for resideDtial high-speed IDtaDet access.'" but tbera, DO more than two plies

lar, Mel explaiDs that the "delay in xDSL deployment is 1.lIIlly due in pert to technology

maturitY, infeIraDon with other systems.. IDd cusromer dan_.... ADSL technologies, for

example, are in the fmal stages of standardization and deployment issue resolution."' AppaRntly

Mel and other cmiers - except for BOCs - are permitted to exercise prudent bu'iness judgment

in investment and DfJlWOtk deployment decisions, but a BOC is subject to strident criticism for

the same decision.
..

• MCl CommeDts. CC Docket No. 98-32, p. 18.

s We, p. 20 11.21.
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However, neither the CommjsPOD DOl' 8DY pClY should iuterpret a failure to addIas an assatioo

as aD admission. JP*D,eDt, or a cbaDp in SBC's srarecl poIitioDs.

Each section 706 petition filed with the Commission must be judged on its own merits, in

the conteXt of the clear Cougmsional objective and mandate. Ho'MM:r, raIhcr thaD focusing on

the specifics of the petitions, much ofthe opposition is in the form ofapocalyptic p*ietions and

broad overstatements ofwhat will occur ifthe relief is panted. Tbose dire coasequeuces - none

adequately explainM, much less sutftcieDt1y supporfed - nm the gamut from the death of

UIlbuDdliDg.l to the death of repl.atory jurisdiction over voice trafik,2aDd, fiDally. to the death of

competiUOD in data and local services.' SpriDklecl throughout sucb hyperbole IR CODSCa1lt

lefereuca aDd criticisms oftbe BOCs(~ 1:be fact: that much oftile relief sougbt in

the petitions is from obliptiODS impoleCl upon~ LEes a-aany).

, MCl, CC Docket No. 98-32, p. 8 \'With the requested relief. tbe BOCs would be able to

preclude innovative compecitors from purcb-..UDbuDdled xDSL-coaditiODed loops. or loc:a1l00ps
capable ofprovidina voice and ealJancM service or loops and xDSL equipment.j

2 WorIdCom. CC DocbINos. 98-11, 98-26. 91-32. p. 1Srnu unassailable fact [that voU:e
caD be tnlDSmitted by pKbt DetWOlb] would make it i....ble to distinguish berwecD data traffic:
aDd voice~c for purposes ofpoliciDa lepllDd repIatory distiDctiODS.'j.

3 S.c, e.g., ld,., p. 38 ("PlaiDly, then. the Riocs' desire to invest in the InterDet aDd
~ services, aDd their desire to be the omy provida' oftbose services withiD the reech oftheir
local monopolies, are completely inwtwined.j; AT&T, CC Docket No. 98-25, ii ('-US West's
proposal would foreclose such compecition from developing because once a cusromer subscribes to
US West's advanced service. it will have 110 need for a seperaxcly-offered voice service.'').

Rcpty COIDIIltatI ofSBC COIDDlunic1llians lDc.
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E~ MCllISICnS ~6{t]be EeqUireman to colloc8 in thouands of end offices -- omy

to serve what might be a haDdfW ofxDSL ClIStOmen from a perticular office - is very time

cODSUlDiDg md prohibitively expeDSive.... aDd requires sipificaDt up-front sunk [COStS]"' but

for BOCs, "xDSL teeImoloaies em be deployed without major up.froDt sunk costs, and therefore

do DOt repl-=ut risky investmel1tS...., Obviously Met believes that the same investment which

may ultimately "serve what may be a baDdiUI of xDSL customers" is somehow inherently less

risky wbm made by a BOC than by Mel. But even Mel's acquirer~ WorldCo~"generally

apees with the proposition that it would be irresponsible for any carrier to invest in new plant

without the reasouable expccWioD ofCUSIOIDef demand to support it.,..

1Jl short, the COJD"'ission sbDuld obviously view the hyperbole, Mers statemfJDts. IDd

Secdoa 706 COlden~eAadlertty 1Ddep••t fro. SectIoD 10

The question ofwhetber section 706 grants the fCC scp8fate forbearance authority that is

not subject to the limitations and restrictions of 47 U.S.C. § 160 (commonly referred to as

"section Ion) is a matter ofviaOl'Ous dispute in these proceediDp. as weU as in P,tition ofthe

Allilmc.fo1' Publle r.chnology Rlqvuting lssutJnu ofNottu ofInquiry AndNotice ofProposed

.'

6 hL pp. 13-14.

7 ,.... .. •..... w.

• World~ CC Docket Nos. 98-11. 98-26. 98-32. p. 48.

R8ply CftnHlM!lDU ofSBC CoauDaiclldoas Ia.c.
May 6. 1998

CC Dockel Nos.
9...\ I, 9&-26, and 91·32



s

Rademald1lg to I"'Plemenl Stlction 706 oftM 1996 TeltteolftlmD'licaliDns Act, RM 9244. SBC

believes that section 706 does coDfer such authority indcpeDdent of section 10, as explaiDed in its

Reply Comments in RM 9244 tbat were filed on May 4, 1998. Radler tbm repeat that analysis

here, sac anaches and incorporates into these Reply Comments a =py of its RM 9244 Reply

Commaus. Su Attachment A.

ActiDc OD tbe PetltioDs Need Not Wait Oil tile Proceed..Req1lired by
Sedioll '706(b)

A I11.1U1her of the comll1C\lltiDg parties seek to delay these prnrNdings by tying action on

the 706 petitions with the Comrni$$ion'5~ section 706(b) proc«ding.' The Commission

sbou1d not coUDteDaDce such a delay.

The mandet,e temtaiDecl in section 706(a) WIS effective upon C:DlC'mcnt; the requiremeDt

to acourage deploymeDt of IClvmced telecommUDicllions cape,ility does not lay cIormmt UDDl

trigered by the first review UDder section 706(b). The stnICtIft ofthe srarure clearly reveals that

Coaaress inteDdecl the FCC to exercise its section 706(a) autbority without reprd to the inquiries

requiled by section 706(b). IrCongress bad intended such a dependency, section 706(a) would

not have been needed to be sepuatc from 706(b) and,~ 106(b) could have been modified

,a only slightly in order to eUmjD'* 706(a) entirely. The fact that they are split can only lead to the

.'

9 Sa. tl.,.t NaIioDII AsIociationof~ UtilityC~ CC Docket Nos. 98
11.98-26, aDd 98-32, p. 3; Focal CommuDicaDoDiCorporIdon,H~on TelecommUDicaDoos, Inc.,
K.MC Telecom IDe. aad McLeodUSA Incorporated, CC Docket Nos. 98-11.98-26. aDd 98-32, pp.
II, 12.

",'.-
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CODClusion that 706(a) provides tile subsramive direction aDd authority. aDd 706(b) was imeoded

to provide minimal procedural aDd timiDg teqUimnezus.

FUI1ber, if706(b) iDquiries were the only vehicle tbrouab which the Commission could

exercise 706(a), both the FCC aDd. IJlOIe importanrly. COISIW!l«S would be requiJed to wait until

the next inquiry - held at lOme indefinite interval - wu concluded. Such an interpretation of

section 706(a) would also be completely inconsistent with the requirement that deployment be

made on a~aable and timely basis" and such that IdVll1lc.ed telecommUDieatioas capability

is available to "all Americans." Section 706(8). The Commission's section 706(8) autbority is

clearly 8 continuoUs obligation. not a discrae one to be exacised only at rqu1ar interVals in

accordance with some schedu1e.

Noee that such a limitina interpietitiOD would demoDstrate an iDequaljty of trea'meDt of

the FCC aDd State commissions UDder section 706. Only the FCC is required to hold seaion

706(b) inquiries; State commissions are nOt. A DeCCS.vy implication of the conclusion that the

Commiuion's authority may not be exercised unlil the CODClusioo ofa sectiOD 706(b) inquiry is

that State commissions were given mOle discretion and a greater role in the deployment of

advanced telecommunications capability. With no section 706(b) iDquUy Kting as bod1 a Crigger

and a limitation. a StIR commission can clearly act UDder section 706(a) at its disaetion and as

facts aDd policy WBmDt. SBC C81JDQt believe that Conaresa inteDded to bamstriDa the FCC in

this area in~ to State commissioos.

Reply Coma.-us ofDC C.....UDicaQoas IDe.
May',I991

.'
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MOROver~ IS a matter ofCommission discretion. refiIsiDg to address the 706 petitions

would be ill-considered. It has been over two years since me 1996 Act became effective and

there has been DO widespread deploymem ofadvanced telecormmmieatioDS capability. For

example, altboulh various COIDlDel1WS have claimed the 706 peddoDers have not suftlciemly

faetual1y supponed theirreq~ COlJ)JlWltel$ - many ofwhich have the ar-est iDcentive to

demonstrate factually that the relief requested is not needed to achieve 706'5 objective - are

UDable to show that widespread xDSL deployment is oceurriDI. Instead, the reeotd. in these

proc:eedings apt1)' supports a conclusion that technologies lib ADSL are beiDa rolled out slowly.

What deployment that has oecumd is OD a limited pograpbic bait, with a clear focus on

customers in meuopolitan areu; availability in rural areas bas heeD virtuallyDO~ SBC

submits tbat the deploymcm ofadvanced telecommUDicatioas capIbility caDDOt be coDSidl:red

~nable" or~y" or to ~all Ameriams" as ConpeIs iDtImds, IDd uraes the FCC to act

aDd act fAVorably 011 the peUUODS.

A:ay DiItiIlCtioD betw.. Adftacecl T............. Capabtlity aDd AcI.vueed
TeIeco..1IDicadollJ SeniceI II • Dlltiactioa WldaOllt a Difference

l'be Commission should reject any attempt to distinguish between advanced

.' telecommunications capability aDd advanced tel«ommunicalions services. WorldCom mes to

fault the petitioners for iporiDg the fact thIt section 106 uses the phrase ·'advanced

te1ecolDJnlmiC8DODS capebility" aDd that some (altho. DOt all) of the reliefsoupt is aimed at

Reply eomm- ofsse CommUDicatioas Inc.
May 6, 1991 .
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hiab-speed data services,. and 1hat the twO are pnsumed to be equivIleDl.10 AJ'I'ItI'CDdy,

WorlclCom believes that when COD&JeSS set 1:be objective of1be "deployment ... of IdvaDced

objective. and that Coapess did DOt CIl'e whether service was aetualIy provided usiDg the

equipment.

Without belaboring the obvious, CODSUDlel'S do DOt WIDt access to equipment <:apeblc of

access to a SESS voice switch. Consumers instead want the services provided or enablccl by that

equipment. Similarly, a carrier does not invest in such IdvaDCCCl telecommuuicaiiODS capability

for the sake of iDvestmeDt or sbecr joy ofequipment owaasbip. Such deployment occurs

services that would be SXOvidecl usiDI tbe CIIpebility, iDwJIb.uc:at in the capability will be slow,

especially in nn1 areas (usumiDg it oc:ems at all). The FCC therefore lawfully fulfills the

Congressional objective ofencouraging the deploym«u of the advanced telecommunieatioDS

capability when it provides regulatory reliefaimed at the capability (,.g., unbundling), the

service (e.g., ADSL pricing flexibility), or both.

10 WorlQCom. CC Docket Nos. 98-11,98-26,98-32, p. 27.

Reply Com..... ofSIC CommllDicllrioas Inc.
May 6. 1991
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na- Preceedl... Are Not. Proper 'onua to~ r.....DeftdeIldel with
Cow-iutoas a.-, N.odatecl All....' or Arbttradoll ReAlts

More man ODe commemer took these proceedinp as an oppommity to complain about

the implementation ofcollocation unci« the 1996 Act aDd the FCC's rules and, ill at least ODe

instaD.ee. the 1996 Act iuelf. ll Altbouah SBC geoerally believes that those complaints are far

beyond the scope oftbese prooeediop, SBC feels that it must respond to the amfounded

criticisms ofPacific Bell ("Paci1icj leveled by Covad even though me same matters arc already

beiD& addNssed~ the =npanies aDd before the Califomia Public Utilities Commission.

All ofCovad's complaints on "collocation" are IUlly only directed at physical

Notwi1bf.tandina the impnssion that miabt be left with the COIIID'inion, Pacific bas over 300

physical collocation caps occupied by carriers. In the major california metropoli1an areas

110M., Pacific has 170 arranpmeIlts spread over SO wile CCIlterS. ADd as even Covad must

acknowledae, Pacific is providiDg physical collocation for Covad's ADSL-providing equipment

in Padfic's centnl otlioes.

However. the space aV8ilable for physical collocation in any particular cenU'al office or

otber premises is not limitless, aDd demaDd for space is always peatest in the metropolitan areas

wbere cmiers lib Coval selectively chose to provide their services. At lIOme point. there is no

mote spet.e available for physical collocation. lnevitab1y theD, there will be central offices and

II &. Covad, p. 8 nol7 wbme CoVild complains about the different cost-based prices set
UDder section 252 by the Texas Public Utility Commission and tbe lUiDois Commerce Commission
for unbundled loops within the Houston and Chicago metropolitan areIS.

Reply COIDIDeaa ofS8C Comnumicadons Inc.
May6, 1991

cc Doakec Not.
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otbel' premjses where physical conOCltion requests cazmot be accommodated and will be

1'bae is D01bing even remotely violative of.y 1996 Act or Commission mle obligation

about those rejectiODS. Both the 1996 Act am the CommiSlioa rules recolDiZe that there will be

instaDc.es where space will DOt be available for physical collocaDonS2 aDd, accordingly, has made

virtual collocation an alternative in thole situltioas. Ofcourse, eveD with virtual collocation.

space must be available for the equipment to be virtually co11ocl!ed (although Pacific bas not

rejected a request for vinua1 when space was DOt aVlilable for physical). Thus, there is

absolutely nothing inconsistent between not having space available for physical collocation aad

yet still baviDg equipment spece available wheIber for a coIlocaror'5 equipment or the incumbent

LEe's own equipment. Covad's atrampt to iDsiDuate some inbaalt iacoD.SisteDcy between

Pacific's rejection ofCovad.'s physical collocation application for a panicular cemral office and

Pacific's own iDItlllatioD ofsimilar equipmeat in that same ccmral office is based upon a false

premise and ut:mi'ly fails. In sum. the fac'&s aDd law simply do nOl beer the weilbt ofCovad's

accusaliODS aDd implications.

Covad appateDtly hopes that its approach can lay a fouDdation for its~ for "capless"

physical collocation. As COIltIlIDPlated by CoYld, such an arranpment would fail to provide for

reasonable security measuIeS. The CUlft'Dt security mcaswa employed in central otlices by

11 47 U.S.C. § 251(<:)(6) \the C8ftier may provide for virtual collocation if the local
adwDp carrier demoDStndeS to the StID COIP"'ission that physical collocation is not practical for
r.ec:tmical reuoDS or because ofspKC limitations."); 47 C.F.R. § 51.323(f).

RIpty Q-Dn_'s ofS8C CClCIIIB1Ibic:Mi lac.
May6.l991 .

cc Docbt Nos.
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Pacific have been judged reuoaable by both me FCC and the CPUC (e.g., capd space, sectnd

passageways, card readers). <:ageless collocation bas been evaluated by SBC. aDd it raises

severcU concerns about the lack of sufticiatt security to incumbent LEC networks. Moreover.

baled upon Degotiations under the 1996 Act, SBC believes that most coUocators are just as

COIJCCl1led about the aceess to their coUOCIIed equipment that DOIHUthorized persoanel have

(..wether incumbent LEe pel'SODIIel or the personnel ofotber coUocators).1)

Card key access alone to seemed floors is an insufficient method of security, iDaslnuch as such

ac.c:ess can be circUmvented by blocking doors and by trading or giving cards to otbm. In such

cases, there is an insufJicient basis to identify the person who bas entered the incumbent LEe's

secured pternises. SimiJariy, the sugestion to use cameras assumes that they lCtUally capture a

sufficient image ofeveryone who enters aDd. of their activities, IDCl perbaps even that the

iDcumbent LEe have someone actively moaitoriq and nyinfJlinina die system on a real-time

buis. SBC's experience indicates the difticulty ofpositiODinl cameras to see 8Vuy person's

face and the work being pcrfODDed at the same time. To obtain a level of security that even

approaches acc:eptable, several cameras positioned in various locations would be required. and

, perbaps special scanners to idcDtify when each coUocacor was perfomUng work. All of this

activity adds costs that must be recovered from the coUocators. ADd.. UDlike the current
.'

1) However, 'Nb8Ie a camer iDcIicata IIwim....ess fA) shire spece with othercon~ SBC
bas no objection to such attaDIements assuming reasonable terms aDd conditions (including
limitalioDa of liability provisioas) can be negot.Wed. In fact, Covad's interconnection agreement
willl Pacific does pennit Caved to use a shared cage.

a.&y CQIDIIHWS ofsac ComI:muIicIIion Inc.
May 6. 1998

cc Doc::bt Nos.
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monthly collocation cblraes.

A11houab data from card bys and cameras can be reviewed Ifter a problem has

occum:d,14 that is pabaps the hi..problem - such measmes may permit the identification of

14 AFnina, of course, that the data still exists. Tbe information collected from these
mediums paerally overwrite data or purp themselves after a period oftime.

RJply CMIMDIS ofsec COIIIIIlUDicatioas Inc.
May 6. 1991

cc Docket Nos.
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the perpea:ator (like m A1M camera). but are DDt as prevema1iveasthecumatmeasures.In

oUter~ the damage will have been done, IDd merely having someone to blame and perhaps

obtain recovery from is a POOt solace to cmier and eDd-UIet' alike.

Tbe Commission should DOt wait until me CODClusion ofthe section 706(b) iDquiry but

n1thcr should promptly consider 706 pctitioas. judgi0C each OIl its own merits. SBC believes that

the petitiODS filed by Bell Atlantic, U S WEST. aDd Ameriteeh each deserve favorable decisiOlJS

in order to fuIthcr the Conpessioul objective established by section 106.

Its Attorneys

ODe Ben Ptaza, am. 3703
Dallas, Texas 75202
214 4644244

May 6,1991
..

""'''''''"~
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In 1be Mauer of

PditioG of lhe Alii..... for Public
TedmolO1Y~ 1ssuIDce of
Nocice of IDquiry ADd Notice of
Proposed. R,u1enwkjog to Im,lemmt
Seaion 106 of the 1996
TelecommumCGioas Act

)
)
)
)
)
)
)
)

R.M9244

•

REPLY COMMI.NTS or
SBC COMMUNICAnoNS INC.

SBC Communications IDe•• on beba1fofitJelfmd its atD.. iDcludiDl its iDcumbem

local excbep cali« \LEC") subsidilries that ..Bell 0paIiDa C01DpIDics ("BOCs''')

(collec:lively, "SBC'), fUes tbae Reply COI""'.&II reprdi&Ia tbe AJUIIW': for Public:

TecbDology'sF~ 18, 1998, PeUrion(MAPT Peti1ioaj. With 1beIe Reply COmmeD.u, SBC

dcmoosuatas that section 106 confers subslautive ambority on tbe Commission.ind~ of

the requirem.eDts or limitalioos of secUon 10. To intcrpn:t section 706 otherwise would violate

fnndarnenw priDc:iples of staUUOry coDSUUClion and fail to give effect to the express will of

The cornmMts revealed a predictable diftirence ofopiDion onlhe issue ofwhaher

sec:Qon 706 coDStitDtes a sepMIIe gna.t of auIhority to tile Commimon. sac submiu thal any

reatiq that auempts to make section 706 dcpendcat upon or otberwise subject to section 10

May 4, 19M. bpi)' Coull woa of
SIC Coaun'.*'-' IK.

APT seeaan 706 PciDoa
aM 9244
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igDOl'eS the piain laDauaIe of secUOft 706, would not permit seeUODS 10 and 706 to be recoDCiled

in a manner that gives meamnl to me words used in each..\ o.nd would reach an absurd resu1t.1

The Ioa1 ofimapming a statUte is. ofcourse. to effecIuate the iDtem ofCoDglaS. and

the best evideDcc oftbat imem is the staUory laapqe itself. SeeciOD 106(a) SlateS that:

1111I CollllllU.riDrl aud .. State commil'ion with repIIlory jurildiction over
telecommUDieatioDs services &htIll 'rrt:tJrI1'tlI6 the dep1oym.eDl on a reaoD&blc and
timely bail ofadvanced~DS~ty to all Ammcan.r (includiDg,
in particWar. elemcDUtry aDd secoadaty sebools aDd cla8ooms) by utilizing, in a
".,.,..,. CO~711widt 1M publll; i",,,. co"..Jtienc~. a:rrd MCUSity, price cap
repla1ioD, regulatory forbeaDDcc, measures lhat promote compnition in the local
telecommunications 1DIfket. or other rep1IIiDc memods that remove bmic:rs to

iDfrasuucture mvesDDent. (emphasis added)

Lib WodclCom" sac believes that the precise laquqe ofsecrion 706 is worth parsiDa in some

detail; UDlike WoridCom, however? SBC .-ns tbIt the coadusiou that must be drawn from the

1.... is that seedOD 706 is a~ pam of sublramive ambority to the FCC.

I S.-utes are to be CODIIIVeCl to live maUl to -=it wonl enacted by Conp:ss. See•
e.g.• &liter v. SgooJQDC Com.. 442 U.S. 330. 339 (1979). The Commission has cited and relied
upon this principle in CODSINiDa the 1996 Ar;t. 54, The Public Utility Commtuton o/Texas. er
aL. P,tltion/01' DecwtJlO1'Y RJIlln, DNilor Pr'Clllprion ofCmain Provisions afthe TImS Public
UIUIly R~pitItory Act of1995, CCB Pol96-13, 96-14. 96-1~ aad 96-19. MRg""*JM ammon
iii 0Jdc· FCC 91·346,143 (October 1, 1997) (-'t is a Amdameat'a1 principle of staIUtOry
coaacrw:Qon tbat 'every wanl aDcl clause mUll be given effect'".); Impl'1Mntation o/tllll Non
.4cc:ovntin&'~pards 0/S«:tiD1&f 17/ lI1Id 172 ojtIw Co",,,,untcGtitms Act of1934, as
..".~CC Docket No. 96-149, 11 FCC Rccl2190S., IS6 (1996) ("'ibis conclusion (that
"opIlaIS iDdIpcodeatly" impoee. seperate requircmeatsl is b.-i onlbe principle of statutory
CODSU'Udion tha a sratute sb.oulcl be COD.StIUed. so U to live effect to each of its provisions. j.

2 SMllJpiwt swe Vn nn-. 452 U.S. 576, S80 (1981) (""absurcl results are to be
aYOided"').

May ... 1991. a.pty CoIDIatila of
SIC COllllD"'llitM' lfte.
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First aDd fon:mOlt. Coupess bas mandetecl Commimol1 action. The term "sba11ft

imposes a requin:menL and not a awrer ofdilcretion.J WorldCom's inordUw:e focus ofwhere

that "shalf' command was eodified misses the point entirely. A mmdlte imposed by Congress

OD the CommiMion is a nwmiate regardless ofwbeR it may reside in the UDit.ed States Code or

law is codified mas: pamits the FCC to rmk mandates in varyiq levels of imporamc.e. Section

706 was a law properly enacred by Coqress aad siped by tile Presidmt. aDd is accorded DO less

respect as a law of the United Srates due to wMt is effedive1y a D.UIIlberiDg issue:' The Bill of

Riahts ameDded the United StIteS Constitutio~ yet the SupRme Court has hardly tn:atecl those

body. The Commiuion must obey that secUOD 706 mmt... reprd1ess of.m.e it ia foUDd, and

aM it equal stams in iu implemmtarioo as the FCC bas oa- maadmea of the 1996 Act.

overemphasized. SBC agrees with WorlclCom that the plain lDf!!Iniu8 of "encourage" is "to spur

on-Y anc1"to give help orpmonase 10,'" BUI. WoddCom seeks to doWft'Play the word by

-
3 s.. I.g., A!S!OG, ofAgsjqn 'lilmed' y. CO"•. 562 F.2d 1310 (D.C. Cir. 1971),

AbbouP couns romerimes COIIIWC Kshall" as ctiscredODllY in eenain contexts.. thai
iutaptetatioD c:mDOl be IDIde in ac=oarat where the m"NWory direction in seeDOD 706(a) is
followed in section 706(b) by a mamdSOtY PIOCCSI with~lincs to discbarle tb8l direction.

4 n-e -u-ly exi!IeCl a 47 U.S.C. § 706 wHen the TeleenmlDUDieatioDS Act of 1996
("1996 Act'') wu -pased.

S WorldCom, p. 10 (ci1iDa Wnbstrr'$ U Nm Riycrwjdc Univmit,y QicPoQllY (Houptol1
(CODIiDued.•.)

May 4, 1991. a.ply CoauMaIs of
sec COIIIII'IIDiQI:ioQs lDC.
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claim;ng"'lhc FCC is diIected only to 'encouzaae'~t." Wori<lCom.. p. 10, aDd then

cstentially ilDORS the word choice Coapas made and the resultam need for affirmative

Commission action thaI provides eDCOurapm.ent. The FCC does not have that luxury. The fCC

caDDOt Olospur OD" or "live help" to me deploymem ofadvuced telecommunications <:apabillty by

doiq DOthiD&. or just taUriDI about its desire for deploymem. Congress envisioDed specific FCC

action targeted at providiq i.nccDtives to iDfrastructure investruCDt in thole teclmologics;

passivity to that CODp'CSSiODll objective - aDd especiaUy where deployment is lacking - caDDOt

meet the base n:quiremcnt of the Commission's afftrmative section 706 obliprion. Likewise.

blind devotion to regulatory prohibitions. resaicriODS. aDd Umitadoas to the detriment oftb8t

objective also caamot be COUIlt'a'anc:ecl~ the plaiD taaa-Ie of section 706.

F~ COIII*S clCll'ly iDdir.ated that i.Dcumbem LEes wen DOl to be excluded from

the local telecommunicaaOllS market. or odler refllJatiag mClbods that remove barriers to

infrastructure investment." Section 706(b). Obviously, the &ct lhat Congress specifically

aurbori2:ed the use of"price cap rep!ation" as a lOOl danoostrates that section 706 reliefwas

audIDrized for iDcwDbent LECs since only they are subject to camiDc replalion; CODgreSS

.'
'(...ccmdn..-cl)

Mdb1 Co. 1911). Odaer dicQooa:ries are in accord. s.. '.eHpt- Unetri'lacd Qistinnm
(2d ed. 1993)~~.. meaDS "to stimulate by aai"UCe, approval. etc.").

May ". 1991. a.ply ConIIMtiII of
SIC C........h..rioM lac.
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<:larly did not audIorize ""price cap rep1a'IiOD" for DOIHiomiMftJ camers 'ChIt. &$ a class. are DOt

subject to any caminC repialion before (or siDce) passap ofthe 1996 Act.

WoridCom u a "ct..ic pubHc inunst tat.»' Far from beiDI supponive ofthosc who que

apiDst separate section 706 autbority, bo~, that requi:remeDl CODClusively demoDSUates

iDdepeDdence ftom secd.OD 10.

1'be reISOIl is that section 10 bas iu own "public inserest" test. S" sectiou IO(a)(3)

APT petitioa. section 106 is sublervic:lll to sectiOD 10. aDd th8t the use of i6forbecmce" in

section 706 is oaly a refcleace to the Commission's &UIborily in secdon 10(&).'~

commenta:S tha1 depmd upon the fiK:t tbat section 10(&) am:borhy caDDOt be used to forbear from

sectioos 251(c) aDd 271 requiremems umil those requireDlcDt:s have bcal'-tully implememed."

What those COI!1JlJfJlUC:n fail to addtess is mat such an intelpreration would render the public

interest test in either secUon'lO(a) or section 706 superfluous or redundant. thus ~;oWing the

fimdamemal tenet ofswutory CODIINCQon that every wotd in a sadUIA! should be given

• WodclCom.. p. 11. NAllUC, p. 4.

, WorldCom. p. 11.

I Sa LCI, Amrbmem A. p. 18~ Sprim, p. 4.

May 4. 19M. RIpIy CoaImeft1S of
SBC ComatuaiC"ioas IDe.
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me:ening? To live CICh rest meemng requUa that section 706 be treatecl u a sepG'aIe gram of

SiIIIilarly, to CODSUUe sec:tion 706's "public interest" test as somehow in addition to

secticm 10's (ad that both m:ust be met) would be to conclude tbII Cemaxess imended an absurd

result. In essence., tbIt iD1apzemUon would mean that CODgreSS iDtaIded that one (section 706)

\IIIOUld only act IS a filter That would first bPe to be passed before one could even let to the

secoad (sectiOll 10). Thole COIllll1ellteTS would thus have the FCC coaclude _ in the eoutext

ofan iDfxas1ructure investmeDt goal so imponam to Conaress dill it established a separate

mandate to afBrmaUvely eDCOurqe deplo)'lDCllt. Coapas WIIIIted to make forbearance more

dt/fIcuJJ to obtlzln. After an. witbout section 706. the Commission c:m pant fotbearancc from

"aay ~latioDor my p:ovisioD ofthe [Comlntmicatioas Act of 1934, as llDeQdedf~

seccioa. 10(a) IIIIi 8PP!Y only ita single tlne-pm test. Uadertbe foImaIion oftbose who oppose

• TbI fIct tb1It "puhlic iDlerest' teIII are 'WOIded differeDdy provides no buis for quina
tbe two are cliffer=t lepl stadards and tba1 bod1 caD SOD"bow be liven effect because of such a
di1ference. Neither the Commission nor the coun have di&cmilUd between the various
fomwlalion of the "public inCMeSt" test. ~. ~pp/icationofAment.eh MIchigan PU7n1Q11l to
Section 271 oft. Co""".",iClJltons A.ct of1934. as QIftIlnMd. To P1'fJVidtI I".Region. Inz,rUTA
Services In Michi,an.. CC Docket No. 97·137, 12 FCC Rccl2.0S43, 1384 n.989 (1997) (various
sta1:Utory "public interest" folllN1ations refc:rcd to as ··colllistem with th& public imerest.
COIlveui~aDd DeCllsity); Consolidtllcd .4pplkation ofAJruuicll1l TeI.pIIolJll and Telegraph
Company and Specified B.ll System C01rlpll1lUS for Authonmno1l UnMr Sections 214 and
310(d) ofthe ColllrlftlllU:atiru Act 011934 for TrllJll:l/os ofr1tlusrate Linn, Assignments of
1lJ:IdkJ Lic.MeS, r,tlIGjirn ofControl ofCorpoNlliDru Holtlbtg R4dio Lic~fU~s and Othu
T1"fIIUQCtiJ:m.r tu DacriJ»d in the AfJplicQMn.. 96 F.e.C. 2d 18,166 n.n (1983) ("'neither the
couns nor this CoramjaiOll appear to have pl.8£ed any sipi!icaDCe upon the different [public
iD*eSt] Impage [m 47 U.S.C. §§ 214. 310(d)] IDdmmy cues use the tmniDology
iD.tIrchID&eably); Offk;c of Com'T'U"k;ariqn oftN Unit'll CJwn;b, of Christ y , FCC, 826 F.2d
101, 106 (D.C. Cir. 1917) (the Courc equares vuious foftllulatiolJS of"public interest.. staDdarci).

May 4. 1991, &epty Cu""Wttt of
sac Convn"ic-ioas IDe.
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APT's imerpretalion. the FCC would have to apply anotha' test I1'2d thea still apply the section

10 test. Under that interprewion. the FCC could find that a proposed request for forbearaDcc

was in the "public interest" under secUoD 706 - thus meeting the CoqressioDal objective -- but

not UDda' section 10(a), and thus would be requiIed to deny the requast. Such a formulation is

bo1h fmcifullDd 1I.O'I1MIISica1 to .y the least.

m-ed. Coqress esaablisbed section 706 ambority for III eadrcly di&eut purpose than

SCdion 10 audIarity aod correspov.dingJy set an diffeIeDt stadard for its cxcrcise. The purpose

of section 706 is succiDcdy embedded in the provisioo itself -- to weACOUTaIc the deploymem on

a r-..soDable and timely basis ofadvanced telecommUDicalious CI1Uility to all Americans". 10 In

coatrut, the purpose of section lOis to cUmin.". replation wbere it is no lolller needed.

Bec:.nse 1hcIe are twO fmIdImcD1ally difl'eIem objectives, wi1h DO Iop:a1 or otber relatiODSbip,

CoDpoea accordiDalY estDlisbed two seperar.e staDdards for me use ofthe audIarity panted iu

ach. Fotb"'ICe UDder scaioG 10 IDUSl meet a three pm~ only ODe pin ofwbicll is~

10 Tbe SeDate history on section 304 of S.652. the pncunor to section 706 thal had no
COUIIS'eI'p8rt in me House BilL only serves to nriDfcm:e that SUODI messaae.

8ecUon 304 of1bI bill is intDduJ to ClUlft that ODe of t:be primary objectives of the
bill - 10 accelerate dI:ploymeat of advmced tclecommUDicatiODS capebllily - is
adIiCWICl •.• !be Coamriuee beli.e..- daM this provision is a '*U:ltlI'Y failsafe to
__ tb8t the bill will achieve its immded~ objective.

s-te Report OD S. 652 (R.epon No- 104-230). p. 50 (emphasis added). The "Jom ExplaDatory
S'$sm:Dt ofthe Committee of ConfereDce" noted that W[t]bl coafaenc:e agreement adoptecl the
S-provision with a modification.~ CoafereDc:e Report OD S. 652 (Report No. 104-4S8). p.
210.

-

May 4. 1991.~eom-ns of
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public inrerat; section 706 (orbelmtDCe must only be in the public imaest. ~eidler was textually

made dependeDt on the other. and C8DD0t reuoDably or lopea11y be so l"CIId.

FimIlly, those arpiDg apiDst independem 706 authority ignore the fact that the

Coapessioaalgoal is imend.ed to benefit "all Americaus (includiDI. in plll'ticular, eleDlaltary aDd

SICODdary scbools aDd clasaooms)". Whm the 1996 Act was writtIeD, CODIfCSS understood !bat

compefitiou would be slow, perhaps ex:ttemely slow, to come to more rural. insular areas.u

UDder the iDlaqxetation uraecl by thole opposing AP'rs petition, the FCC would be lep1ly

precluded from forbceriDa from section 251(c) requiremeur.s umil -tUl1y implemented" by a rural

iDcumbeat LEC notwifhstandin• the need for relief to encouraae investmcm by that rural

11 S.,for QIIIIflJI" 142 COllI- Rcc. £231. HoD. Lee H. }WniJtoD.. Represemadve from
hn.. (wrbe bill comaiDs proIKtioas for nal connmJIIi~wbich may sec less competition
because oftbe hip COlt ofplOVidiaa senice 10 tbeIe _.j; 141 Coaa- R.ec. S 17147. HoD..
Byron L. Dorpn, Seo.uor from Norm DIkota ("[T)he market system is not Fine to decide that
the meome stn:IIm in a naral Srara is goiDa to 1'CfIWIdc people to come and engage in robust
colftl'etition to provide new services in rural areas.... One [conc;em) is, you do not have
COIJl1)etition in many rural areas. Often you have a circumstance where you omy have one
inunst williDa to serve, aud that service sometimes has to be required. The ~onomics sim"ly
do not dictlle service.'''). 11Us uudltstllDdinl. which bu been codzmed by experience in the
two yems since passage of the 1996 Act.. has been rccopi2lIci by me FCC as well, Ss. ACCUS

CJu:vp R,form: Pric. Cap P'rfor'mtznce Rmewfor LoCIJi Uchtlllp Cl111'icrs: TratdpOrt Rau
SI1'rlaJ,r, and Pricing End Uur COIJmlO1I LiM Charg,J, CC Docket Nos. 96-262, 94-1.91-213.
9S-n. 12 FCC RallS912. ': 331 (1997):

Small aDd mnJ. LECs win IDDIllikcly not experieace competition as fast as incumbent
pDcc cap LECs. We do DOt expect smalllDd rural LECs paeaally to face sipificam
compKitiou in the i!1U!ltlldj- faaure beea1lM. for the moat pan. the high cost/low-marain
.... served by these LECs lie 1mlikely to be the ilDtJM"4iatte taraets ofnew elltl8DtS or
competitors.

May •• 1991.1t&fly CQIIIIMDIS of
sse CNDmunkaiiam IDe.
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eurci.se of section 106 IIUIbority for iDambem LEes to be J*1ially conditioned on the new

entranlS' own business plms and decisions (I.g•• when. wbac,lDd how to enter a local excbaDae

1'D81'ket).I:! SBC submiu that CODIJRSS did not coDdiuon sec:lion 106 so as to pennit rural

America to be beld hosIage to DeW emrana who C8IIDOt find eDOUIh cram to skim to !DIke rural

telecommUDieatioas capability mat Coaaress included the same eoacept as a prmeiple of

UDiversal service. wi1h a special empbasis for schools aDd Ummcs. Sec 47 U.S.C. §§ 2S4(bX2),

(6). Section 706 must be read as providina independent authority, separate and distinct from

section 10, in order to easure that aall AmeriCaDS" are included in me on-goiDg tedmolOlY

revolmion.

1D~CoDaras hal direcIeci af8rmative action by me Commia\ou to ICIively spur on

deploymeDt of advm:ecl telccommumc.aou~ for "all Americans". To do so, Co..-s

11 In light of the approach taken by the Commission in determiDiD& wberher a BOC bas
met the section 2S1(c;) ponioas of the competitive checklist ofseetian 271, those new enttIDts

are UDdoubred1y counrinl on their imapmatioD coupled wim the '"fiilly implememed" IllDlUlle
of section 10(d) to block aD iDcsnnbcm LEe &om IeaiD& relief it may need from section 2S1(c)
or 271 to deploy the Coqressioaal-favored technologies notWithJt8DdiDg the detrimental effect
ou achieving the objecdvc of section 706.

IS n.1eIisJative history is to the COIIIrBrY. S.c141 CoDl. ~. S 7942. HOIL Ted
S1eWDS. Scaaror: fiom AIaIka (--We are tJIlkina about relecommuDicatioDS conDeCtioas which
will euble people iD nnl America to bave c:ompu.ter iervices j'lllt like everyODe e1ae."); 142
Colli- Rec. H 1145. Boa. BIaDc:be Lambert LmcolD. Rep I lIatative from Arbn_ ("{M1y
pnm..y <:cXarDS durinl theIe DeIOdatioas aDd aIDODI the confeftJes his heeD. ensuriDa tbal
people who live in rural areas will have access to tbe SIIDI: advmced teclmolOlY and competition
th8l we are seeking for tbe coumry aDd at affordIIble prices.j.

U· j

May 4, 1998. a.pay e--cftU of
sec eoaa",,'elriw'llt IDe.
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gr.ud the FCC sepIIIZe authority UDder sectiOD 706 that is not subject to the swxIards and

limiwioDS of sectiOD 10. The Commiu\OD thus bas an obliplion to encourage inc:um.bem LEes

- inc:ludiD& those tha1 are also BOCs - to deploy advanced r.elecommUDicatiOl1S capability aDd to

use the regulatory tools aurbori.zed by sectioD 706 to so encourIIc.

WI'II

,-

May 4. 1998

..,4, 1991. bpty C4mmttlU of
SIIC eaa--'aIioQs IDe.
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CERTD'ICATE OF SERVICE

I. Mary ADD Morris, hereby eertify that the foreaoma, .. CONSOLIDATED

REPLY COMMENTS OF SBC COMMUNICAnONS INCoy" in CC Docket Nos. 98·11.

91-261Dd 91-32 have been filed this 6"' day ofMay, 1998 to the Parties of Record.

___~~Ol"'A,...
M8ry ADD Morris

May 6, 1998
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